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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned deficiencies with

respect to petitioners’ incone tax as foll ows:

for



Docket No. 12124-02

Year Defi ci ency

1996 $119, 774

Docket No. 12125-02

Year Defi ci ency

1997 $218, 170
Petitioners tinely filed petitions contesting respondent’s
determ nations. Upon notion of the parties, these cases were
consolidated for purposes of trial, briefing, and opinion.

After concessions,! the issue for decision is whether
certain aboveground storage tanks | ocated at petitioners’ refined

product termnals are included in Mdified Asset Cost Recovery

!Respondent conceded that the follow ng aboveground storage
tanks are included in Mddified Asset Cost Recovery System ( MACRS)
Asset Cuideline Cass 57.0, Rev. Proc. 87-56, 1987-2 C. B. 674,
686:

Term nal [ ocation Tank No.

Al bany, N.Y. 51
Brownsvill e, Tex. 5

M | waukee, WSs. 8, 9

M. Prospect, III. 10, 11, 12

Ni ceville, Fla. 3

San Antoni o, Tex. 104, 105, 106, 107, 111
Spartanburg, S.C 7

Vestal, N.Y. 6

These tanks had shell capacities of 5,000 barrels or |ess,
hei ghts of 35 feet or less, and dianmeters of 35 feet or |ess.

In addition, the parties agree that the class lives for the
Pittsburgh, Pa., termnal’s tanks at issue will be the sane as
the class |ife determned with respect to tank No. 1 at the
Chesapeake, Va., term nal.
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System (MACRS) Asset Guideline Class 57.0 of Rev. Proc. 87-56,
1987-2 C.B. 674, 686, and treated as 5-year property under
section 168(e)(1),2 or are included in MACRS Asset Cuideline
Class 57.1, and treated as 15-year property under section
168(e)(1).
FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulation of facts and the suppl enental stipulation of facts
into our findings by this reference.

PDV Hol ding, Inc., and PDV Anerica, Inc., are Del aware
corporations. PDV Holding, Inc., was created in 1997 as the new
common parent of the PDV Anerica, Inc., affiliated group.
Accordingly, we shall refer to PDV Hol ding, Inc., and PDV
America, Inc., collectively as petitioner.

Petitioner tinely filed consolidated Forns 1120, U. S.

Cor poration Incone Tax Return, for the taxable years 1996 and
1997 on behalf of itself and its affiliated corporations.
Petitioner’s principal office was |ocated in Tul sa, Okl ahoma,
when it filed the petitions.

A. CI TGO s Busi ness

Petitioner’s subsidiary, CI TGO Petrol eum Corp. (C TGO, a

2All section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. Monetary anounts are
rounded to the nearest dollar.
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Del awar e corporation, operates the refined petrol eum product
termnals at issue. CITG is the eighth | argest crude oi
refiner in the United States, with ownership interests in four
United States gasoline and distillate refineries. CI TGO s
refined products include gasoline, diesel fuel, kerosene, and jet
fuel. CITG is also a transporter and marketer of petrol eum and
refined petrol eum products.

As a gasoline marketer, CITGO s operation is the fourth
|argest in the United States and incl udes gasoline products such
as regqul ar unl eaded, prem um unl eaded, and vari ous speci al
formul ati ons of gasoline for particular markets with
environmental em ssion restrictions. CI TG sells its branded
gasol i ne through i ndependently owned and operat ed branded
mar keters and al so sells unbranded gasoline to i ndependent
di stributors.

In order to nove its refined fuel products fromthe
refineries to the ultimate consuner, CI TGO maintains an extensive
di stribution systemof pipelines and termnals.® Termnals
provi de tenporary storage for gasoline and other refined products

recei ved from nearby refined product pipelines and/or waterways*

3CI TGO Petrol eum Corp. (CITGD also uses this systemto
distribute refined products on behalf of others in exchange for
transportation and storage fees.

‘Barges transport refined products across waterways to the
term nal s.
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before CI TGO distributes the products to other term nals, branded
retail outlets, or bulk custonmers. CITGO has ownership interests
in 55 termnals. During 1996 and 1997, except for two termnals
whi ch Cl TGO operated under |ong-termground | eases, CI TGO s
termnals were located on land that CI TGO held in fee sinple.

B. CITGO s Aboveqground Storage Tanks

At its termnals, Cl TGO uses aboveground storage tanks
(tanks) for the storage, marketing, and distribution of petrol eum
and petrol eum products. C TGO owns nore than 500 tanks. One
hundred and four of those tanks are at issue in this case and
vary in size fromshell capacities of 7,000 to 194, 000 barrels.?
The tanks at issue also range in height from22 feet to 57 feet
and 2 inches and range in outside dianeter from40 feet to 170
feet. Sone tanks have been in existence for over 60 years.

Typi cal ly, tanks are conposed of a shell nade of wel ded or
riveted steel plates, a steel floor,® a fixed or floating roof,’

and accessories, such as ladders. Oher than internal roof and

SShel | capacity refers to the internal volune of the
aboveground storage tank (tank) shell and is usually neasured in
barrels.

The tank floor functions as a nmenbrane to prevent the
petrol eum product’s | eaking fromthe tank base.

‘As a method for cutting down on vapor enission, sone tanks
have internal floating roofs that float on top of the gasoline
and nove up and down as gasoline is punped into or out of the
tank. An open-top, floating-roof tank has no external roof
structure.
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rafter support columms, the tanks contain no internal
superstructure, and their external plating provides the sole
structural support. The tank shell is thickest at the bottom and
gradually thins toward the top, which makes the center point of
the tank’s total weight |lower than half the tank height.

Due to the anmount of steel in the tanks’ conposition, the
t anks have consi derable weight. For exanple, a 55, 900-barrel
tank has a dry wei ght of 394,000 pounds, and a 151, 000- barrel
tank exceeds 1 mllion pounds. Consequently, tanks usually are
not tied down to their foundations, and none of ClI TGO s tanks
are.

The purpose of tank foundations is to spread the tank’s
wei ght load to help avoid tank settlenent and to keep noi sture
and other corrosive elenents fromdeteriorating the tank’ s steel
structure. Tank foundati ons may consist of conpacted sand or
soil, concrete ringwalls, crushed stone ringwalls, or concrete
sl abs. For sand pad foundations, ClI TGO replaces the top 3 to 6
inches of the soil wth sand or granul ar backfill. Concrete
ringwal | s are circular concrete walls from12 to 18 inches thick
that line up with the tank’s outer edge. The ringwall is nostly
beneath grade and is filled wth sand or other material to permt
sufficient drainage. Simlarly, crushed stone ringwalls are
circular gravel rings filled with sand or other drainage

material. Concrete slab foundations are nore infrequently used
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and have a thickened edge or reinforced concrete piles on the
edge to hel p bear the weight of the tank.

C. Tank Construction

Wen a termnal requires the addition of new tanks,
managenent personnel at the termnal first prepare an
aut hori zation for expenditure (AFE). After approval of the AFE,
CI TG submts requests for bids fromtank builders, reviews the
bi ds, and awards a contract. CITGO s contracts require that the
tank’ s design and construction conply with the American Petrol eum
Institute Standard 650, Wel ded Steel Tanks for Ol Storage (API
St andard 650). The contractor then prepares draw ngs according
to the contract specifications and fabricates the various tank
conmponent s.

Once the tank foundation is built, the contractor sets and
wel ds together the tank floor. Then, the contractor welds the
steel plate tank shell rings fromthe floor up to the top ring.
At this point, the contractor installs any necessary roof support
colums, girders, or rafters and any internal nechani sns, such as
an internal floating roof. Finally, after welding the roof
pl ati ng together, the contractor installs |adders or other
accessories and paints the tank.

The cost of constructing a new tank is between $10 and $12
per barrel of capacity. Tank construction crews usually consi st

of 8 to 12 workers, who build the tank structure in 5 to 6 weeks.
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A concrete ringwall foundation requires an additional 1 to 2
weeks of construction.

During 1996 and 1997, ClI TGO placed in service the foll ow ng
seven new tanks: Tanks Nos. 500, 501, 502, and 505 at the
Li nden-Trem ey, New Jersey, termnal; tanks Nos. 3 and 6 at the
Brai ntree, Massachusetts, termnal; and tank No. 9 at the
Vi cksburg, M ssissippi, termnal. The seven new tanks were built
on top of concrete ringwall foundations filled wi th sand.

At the Linden-Trem ey termnal, CITGO s contractor, Pitt-Des
Mbi nes, Inc., agreed to construct tanks Nos. 501 and 5028 for
$1, 244,750. CI TGO hired Sinpson and Brown, Inc., to construct
bot h foundations for $86,000. The total anpbunt Cl TGO expended to
construct tanks Nos. 501 and 502 was $1, 884, 623.°

Pitt-Des Miines, Inc., also constructed tanks Nos. 3 and 6'°

at the Braintree termnal for a price of $1,028,466. For the

8Tanks Nos. 501 and 502 at the Linden-Trem ey term nal are
48-foot-tall tanks with diameters of 117 feet, double bottons,
cone roofs, and internal floating roofs.

°The record does not indicate the exact anpunt that Cl TGO
paid for the construction of tanks Nos. 500 and 505 and their
respective foundations at the Linden-Trem ey termnal. However,
the total amounts Cl TGO expended were $935,002 for tank No. 500
and $799, 157 for tank No. 505. Both tanks are approximtely the
sane size as tanks Nos. 501 and 502.

10Tanks Nos. 3 and 6 at the Braintree term nal are 45-f oot -
tall, cone-roof tanks, with dianeters of 125 feet.
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construction of the tanks’ foundations, CI TGO paid Louis T.
Ponpeo & Son, Inc., $105,709. The total anount Cl TGO expended
for the project was $1, 644, 532.

At the Vicksburg termnal, CITGO s contractor, Baker Tank
Co./ Al tech, constructed tank No. 9% for $271,126. The record
does not indicate how much CI TGO paid for the construction of the
foundation. The total amount Cl TGO expended for the project was
$439, 506.

D. Tank Corrosion, Inspection, and Repair

Because steel tends to rust, tank corrosion is inevitable.
In extrenme corrosion cases, a pit will develop in the steel
plates and |l ead to | eakage. Additionally, tank foundations nmay
settle at different |levels under a tank, creating stress on the
tank shell and causing the tank to lose its original shape. In
order to conbat these problens, Cl TGO has an extensive programto
prevent and nonitor corrosive damage to the tanks and to nonitor
structural problens due to foundation settlenent.

Pursuant to its inspection program at |east every 10 years,
Cl TGO cl eans and i nspects each tank. Cl TGO conducts inspections
visually and with electronic devices that gauge the floor plate
depth. In sone cases, CITG lifts the tanks into the air to

provide a better view of the tank bottomor to inspect the tank

1Tank No. 9 at the Vicksburg termnal is approxi mately 49
feet tall, with a cone roof, an internal floating roof, and a
di aneter of 67 feet.
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foundation. |In accordance with Environnmental Protection Agency
(EPA) air emssion permt requirements, Cl TGO annually inspects
the tanks’ external and internal floating roof seals and, every
10 years, inspects the external and internal floating roof
mechani sms. CI TGO s tank inspection schedule is also designed to
conply with American PetroleumInstitute Standard 653, Tank
| nspection, Repair, Alteration, and Reconstruction (APl Standard
653) .

Repairing corroded tank floors may involve patching or
replacing the corroded floor plates or conpletely replacing the
tank floor. |In sonme cases, the tanks are lifted off the ground
in order to repair the floor underside or to performfoundation
repairs. For exanple, CITG has lifted tanks Nos. 2 and 3 at the
Vestal, New York, termnal in order to perform foundation
repairs. Wen perform ng foundation repairs, lifting the tank
off the ground allows the tank to return to its normal shape.
| f refined product | eakage has occurred, soil renediation may be
acconplished by lifting the tank, renoving the sand underneat h,
and replacing the tainted soil with clean soil or, instead of
lifting the tank, by cutting out the tank floor in order to reach
the soil belowit.

E. Tank Rel ocati ons

In addition to lifting tanks for repair purposes, tanks al so

are lifted in order to relocate themeither within the sane
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termnal or to a different termnal. Tank relocations occur for
vari ous reasons, such as returning | eased | and back to the owner,
maki ng roomfor facility expansions, noving tanks closer to the
punpi ng and | oading facility, or noving tanks onto a new site.
Tank rel ocations may involve one or nore of the foll ow ng

met hods: The hovercraft technol ogy, the Watson Air Bag

technol ogy, standard trucks and semtrailers, railway tracks and
rai l way bogies, |oad skates and steel | beans, truck craw er
units powered by hydraulics, helicopters,!? barges, floating
tanks in water like a ship, and dismantling the tank for
reconstruction at the new location. Utimtely, the anount of
time required to performa tank rel ocati on depends on the nethod
chosen and the conditions at the site.

1. The Hovercraft Technol oqy

The hovercraft technology, or “air lift method”, relocates
fully assenbl ed storage tanks. A crew of seven people can
performthe relocation using this nethod. First, the tank nust
be cl eaned and di sconnected from any gauges and pi pi ng, and
anchoring devices nust be welded to the tank. Second, the site

route is prepared to assure that it is level. Next, the crew

2Due to a 20-ton weight limt, helicopters can nove only
smal | tanks.

BA large tank will float in water between 18 and 24 inches
deep. This relocation nethod is limted to short distances, for
exanpl e, across harbors.
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attaches a flexible skirt to the bottomof the tank. Large
di esel -powered air conpressors punp air under the tank, lifting
the tank off the ground as much as 18 inches. Finally, tractors
pull the tank to its new | ocation. D sconnection fromthe gauges
and pi ping, ground preparation, air lift relocation, and
reconnection to the gauges and piping systemall can be perforned
inlto 2 weeks.

Al t hough the hovercraft is an effective nethod for
rel ocating tanks intact, the technol ogy has sone limtations.
Unl ess the tank rests on a dry, |level foundation, and grade
changes do not exceed 2 to 3 percent, the flexible skirt wll
fold under. Additionally, because three nmachines hold the tank,
the tank shell may be pulled a little out of shape.

2. The Watson Air Bag Technol ogy

Simlar to the hovercraft technol ogy, the Watson Air Bag
technol ogy rel ocates tanks intact. The tank lifting equipnent is
portabl e and can be carried to the tank site by one worker. In
order to keep a tank in service as |long as possible, before
lifting and noving the tank fromits old site, the new foundation
is built at the tank’s new site.

Briefly, the Watson Air Bag technol ogy rel ocation procedure
involves (1) inflating air bags placed under the tank until the
tank reaches the desired el evation; (2) connecting the tank to

the preferred method of relocation, such as railway track and
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bogi es or H beans and | oad skates; and (3) once at the new site,
reversing the process and lowering the tank onto its new
foundation. The entire lifting, nmoving, and | owering process can
be conpleted in 1 week. For a tank with a dianeter of 80 feet, a
crew of four people can performthe initial lifting process in
approxi mately 8 hours.

When rel ocating tanks using the Watson Air Bag technol ogy,
significant danmage to a tank is unlikely. Tanks are lifted
between 3 and 5 feet above the ground. Although a section of the
tank could fall and hit the ground, any damage from such a fal
is repairable. In sonme cases, the cost to nove the tank intact
is only 30 percent of the cost to cut the tank down and
reconstruct it at the new site.

3. Di snantli ng and Reconstruction

APl Standard 653 provides procedures for dismantling and
reconstructing wel ded tanks for relocation fromtheir original
site. Wen dismantling the tank, APl Standard 653 recommends
mar ki ng the shell, bottom and roof plates for easy
identification. |If properly followed, the specifications of API
Standard 653 will produce a tank with an “acceptabl e appearance
and structural integrity”.

A crew of 8 to 10 people can dismantle and reconstruct a
tank. First, cranes hold the steel plates in place as the tank

is cut apart with torches or other cutting devices. Then, the
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crew | oads the pieces onto trucks and hauls them Next, the crew
perforns beveling work on the plate edges to prepare for wel ding
t hem back together. Finally, the crew rebuilds the tank using
t he sane procedure as used for new tank construction. See supra
p. 7. The cutting and | oading jobs can be perforned in about 1
week, on top of the 5 to 6 weeks for reconstruction at the new
site.

One possi bl e problemwhen using this nethod to rel ocate
tanks is that, when a tank is put back together, the steel may
not return to its previous shape. In addition, Governnent-

i nposed hi ghway wei ght restrictions may |limt the use of this
rel ocation nethod. For exanple, the Federal allowabl e highway
wei ght load is 90,000 pounds, which includes the truck’ s weight.

4. Oher Tank Rel ocation I|Issues

In addition to weight restrictions, other highway-related
restrictions, including width and hei ght restrictions, nmay make
it difficult to transport tanks, particularly when the tanks are
intact. However, because nost termnal facilities are |ocated on
wat er or near water, it is possible to nove a tank via barge
instead. In contrast to highway tank rel ocations, barge
rel ocations are a nuch less restrictive nethod, even though, in
sone cases, bridges over waterways could create height and wi dth

obst acl es.
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When relocating intact tanks with internal roof support
colums, the contractor nust install internal bracing to support
the floor and the roof.! The internal bracing consists of a
steel pipe frane between the tank roof support columms that
transfers the tank’s weight to the shell. Wthout the internal
bracing the tank roof could fall down or the tank floor could
invert during the lifting process.

5. Past Rel ocations of Cl TGO s Tanks

Since 1993, CI TGO has relocated two tanks.* |In 1993, CI TGO
hired a professional tank lifter, Frank W Hake, Inc., to
rel ocate tank No. 44 at the East Chicago term nal approxi mately
1,000 feet using the hovercraft technology. Tank No. 44 was a
55, 000-barrel tank, with a height of 46 feet and a dianeter of 92
feet. CITG relocated tank No. 44 in preparation for the
transfer of the land to its former owner, Cccidental Petrol eum
Corp., for renmediation of environmental hazards. Two other
smal | er tanks were cut down and sold for scrap.

Cl TGO cannot substantiate the anount it paid to Frank W
Hake, Inc., to performthe relocation of tank No. 44 but

estimated that the cost was $75,000. This estinmate does not

¥“'f the tank is only lifted off the ground, but not noved,
the internal bracing may not be necessary. Instead, the shel
can be lifted separately fromthe tank floor and tank roof under
each roof support col um.

During the years at issue, CI TGO did not make additions or
i nprovenents to these tanks.
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i nclude any costs related to the preparation of a path for the
rel ocation or the construction of a new concrete ringwall
foundation. The relocation itself took approximately 4 hours.

In 1994, CITGO rel ocated a 30, 000-barrel tank from Austin,
Texas, to the Vicksburg termnal, a distance of approximately 550
mles. The tank was 40 feet high with a diameter of 73 feet and
becanme known as tank No. 2. Baker Tank Co. perforned the
rel ocation using the dismantling and reconstruction nethod.
CITGO rel ocated the tank in anticipation of closing its Austin
termnal due to | ocal opposition to its operation after an
envi ronnent al problem arose at another oil conpany’ s term nal.
Three other tanks were sold for scrap.

According to CI TGO s contract with Baker Tank Co. for the
rel ocation of Vicksburg tank No. 2, the cost of the relocation
was $234,856. The price included the installation of a second
tank bottom an internal floating roof, and accessories.

F. The Tank | nprovenents at |ssue

In 1996 and 1997, CI TGO spent $13, 075,824 and $803, 489,
respectively, on the construction of new tanks and additions or
i nprovenents to existing tanks. CI TGO capitalized the
expenditures for its books and records. Petitioner depreciated
t he expenditures using the MACRS recovery rates prescribed in

Rev. Proc. 87-56, 1987-2 C. B. 674, 686, for Asset Cuideline d ass
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57.0 (asset class 57.0) property eligible for a 5-year recovery
peri od.

On May 2, 2002, respondent sent petitioner separate notices
of deficiency. 1In the notices of deficiency, respondent
determ ned that the 1996 and 1997 expenditures were eligible for
a 15-year recovery period under MACRS Asset Cuideline Cass 57.1
(asset class 57.1).

On July 22, 2002, petitioner filed separate petitions with
this Court on behalf of all eligible nenbers of the affiliated
group of which petitioner was a common parent. In its petitions,
petitioner alleged that respondent:

erroneously disallowed [the] depreciation deductions

* * * py erroneously classifying [the tanks] as “land

i nprovenents” designated as asset class 57.1 * * *

rather than as “section 1245 assets used in marketing

petrol eum and petrol eum products” desi gnated as asset

class 57.0 * * *

OPI NI ON

Section 167(a)(1l) permts a depreciation deduction for the
exhaustion and wear and tear of property used in a trade or
business. In the case of tangible property, the rules of section
168 will determ ne the proper depreciation deduction. See secs.
167(b), 168(a). Section 168(e) places property into categories
on the basis of the property’ s class life, which categories are

then used to determ ne the applicable recovery period under

section 168(c).
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Rev. Proc. 87-56, 1987-2 C.B. 674, 686, sets forth the class
lives to be used when conputing depreciation all owances under
section 168. Asset class 57.0, entitled “Di stributive Trades and
Services”, assigns a 5-year recovery period to “section 1245
assets used in marketing petrol eum and petrol eum products”.

Asset class 57.1, entitled “Distributive Trades and Servi ces—-
Bil |l board, Service Station Buildings and Petrol eum Marketi ng Land
| nprovenents”, assigns a 15-year recovery period to “section 1250
assets, including * * * depreciable |and inprovenents, whether
section 1245 property or section 1250 property, used in the

mar keti ng of petrol eum and petrol eum products”. Section 1245
property includes storage facilities used in connection with the
distribution of petroleum and petrol eum products. Sec.
1245(a) (3) (E)

Both parties agree that the tanks are used in the marketing
and distribution of petrol eum and petrol eum products and,
therefore, should be classified under either asset class 57.0 or
asset class 57.1. The parties also agree that, in order to
properly classify the tanks, we nust deci de whether the tanks
constitute inherently permanent structures using the six factors

articulated in Wiiteco Indus., Inc. v. Conmi ssioner, 65 T.C. 664,

672-673 (1975). Petitioner concedes that section 7491 does not
apply to shift the burden of proof to respondent. See also Rule

142(a) (1).



- 19 -
In JFM Inc. & Subs. v. Conm ssioner, T.C. Mnop. 1994-239,

this Court concluded that gasoline canopies used in marketing
petrol eum products were not “land inprovenents” within the
meani ng of asset class 57.1 and shoul d be cl assified under asset
class 57.0. To determ ne the proper characterization of the
canopi es, we considered whet her the canopies were inherently
permanent structures. W applied the followng six factors

articulated in Wiiteco Indus., Inc. v. Conmni ssioner, supra at

672-673:

(1) I's the property capabl e of being noved, and has it
in fact been noved? * * *

(2) I's the property designed or constructed to remain
permanently in place? * * *

(3) Are there circunstances which tend to show the

expected or intended |length of affixation, i.e., are
there circunstances which show that the property may or
will have to be noved? * * *

(4) How substantial a job is renoval of the property
and how tinme-consumng is it? Is it “readily
removable”? * * *

(5) How nmuch damage will the property sustain upon its
removal ?  * * *

(6) What is the manner of affixation of the property to
the land? * * * [Citations omtted.]

In addition, we observed that, although no single Witeco factor
is decisive, each factor is probative to sone extent. JF | nc.

& Subs. v. Conmm ssioner, supra.

Petitioner contends that the tanks are not inherently

per manent structures. According to petitioner’s application of
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the Wiiteco criteria, each factor favors petitioner’s position.
In direct contrast, respondent contends that each Witeco factor
supports respondent’s position that the tanks are inherently
per manent structures. Qur analysis of the Whiteco factors and
the parties’ argunents regarding themfollow

A. Is the Property Capable of Being Mved, and Has It in Fact
Been Mbved?

Al t hough CI TGO has noved tanks in the past, and Alan R
Wat son, 16 creator of the Watson Air Bag technol ogy, testified as
an expert on tank lifting and rel ocation, respondent naintains
that the tanks do not satisfy this Witeco factor. Respondent
argues that the tanks can be noved intact only within the sane
termnal or onto an adjacent property and that rel ocating tanks
over long distances requires cutting the tanks into pieces.
According to respondent, this type of novenent is not \Witeco
“nmovenent ”.

In Wiiteco Indus., Inc. v. Conmi Ssioner, supra at 672, we

did not provide a definition for the term “novenent” but
concluded that this factor was “clearly” satisfied because the
out door advertising signs had in fact been noved. As support for

our conclusion, we cited Estate of Mirgan v. Conm ssi oner, 52

T.C. 478, 483 (1969), affd. per curiam 448 F.2d 1397 (9th Cr

®Alan R Watson is president of AR Watson USA, LLC, and
is also enpl oyed by his New Zeal and conpany, A R Witson, Ltd.
A.R Watson USA, LLC, markets the concept of tank lifting and
perfornms tank lifts and rel ocations.
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1971), a case in which evidence of “novenent” included
relocations of floating docks to new sites within the sanme basin,
where they remained “part of the sanme conplex of floating docks”.

See al so Scott Paper Co. v. Conmmissioner, 74 T.C. 137, 144-145,

170-171 (1980) (primary electric conponents relocated within the

sane facility treated as novable); More v. Conm ssioner, 58 T.C.

1045, 1048, 1052 (1972) (nobile honmes relocated within the sanme
park treated as novable), affd. per curiam489 F.2d 285 (5th Cr
1973).

Even though CI TGO has not rel ocated tanks intact over |ong
di stances, the tanks are capable of such novenent, contrary to
respondent’s contention. In his expert report and at trial, M.
WAt son described tank relocations that he has perforned with the
tanks intact. M. Watson testified that he rel ocated one tank in
Al aska a distance of 55 mles and relocated three tanks in New
Zeal and approxi mately 200 miles.

We al so disagree with respondent that the tanks nust remain
i ntact when relocated. Respondent does not direct us to, and we
are unaware of, any case |aw establishing such a requirenent.

Moreover, in JFM Inc. & Subs. v. Commi ssioner, supra, the

gasol i ne canopies were dismantl ed before they were rel ocated.

W find unpersuasive respondent’s attenpts to distinguish
t hese rel ocati ons because they did not occur in the “continental
United States”.
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Petitioner has denonstrated that the tanks are capabl e of
bei ng noved and have in fact been noved. Consequently, this
factor favors petitioner.

B. Is the Property Designed or Constructed To Remni n Per manently

in Place?

Petitioner contends that the tanks’ design and construction
denonstrate that the tanks are not to remain permanently in
pl ace. According to petitioner, Cl TGO designed and constructed
the tanks in conformty with industry standards, which enables
CITGO to dismantl e the tanks and reconstruct them at new sites
pursuant to APl Standard 653 or relocate themintact with the
Wat son Air Bag technol ogy. 8

In contrast, respondent contends that the tanks were not
designed to be noved to new | ocations but, instead, were designed
to remain in place for their entire econom c useful I|ives.
Conparing the tanks to the property at issue in cases such as

Wiiteco Indus., Inc. v. Conm ssioner, 65 T.C. 664 (1975) (outdoor

advertising signs); JFM Inc. & Subs. v. Conm ssioner, supra

(gasol i ne canopies); and Fox Photo, Inc. v. Conm ssioner, T.C

Meno. 1990-348 (1-hour photo | abs), respondent asserts that the

tanks are significantly different for the follow ng reasons: (1)

8petitioner attached to its posttrial brief a docunent
purportedly describi ng European tank-noving standards.
Petitioner did not submt this docunent at trial. Consequently,
t he docunent is not part of the record, and we disregard it. See
Rul e 143(b); Lonbard v. Conm ssioner, T.C Meno. 1994-154 n. 3,
affd. without published opinion 57 F.3d 1066 (4th G r. 1995).
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The tanks are nmassive in size and have econom c useful |ives of
60 to 70 years, and (2) AFEs for building new tanks at term nals
do not reflect an intent to relocate the new tanks at sone |ater
date. In addition, respondent argues that the need for internal
braci ng when relocating intact tanks with internal roof support
colums denonstrates that the tanks were designed to remain
permanently in place.

In Whiteco Indus., Inc. v. Conmi Ssioner, supra at 672, we

concl uded that the outdoor advertising signs were “not designed
or constructed to | ast permanently.” The signs were designed to
| ast only for the duration of the advertising contract, about 5
years, at which tine the signs would require “substanti al
renovation”, including a new sign face and various repairs. 1d.
We did not require the taxpayer to show that the taxpayer
actually intended to relocate the property at a |later date. 1d.;

see also JFM Inc. & Subs. v. Conm ssioner, T.C. Mnp. 1994-239

(sane).

Al though the property at issue in the present case is quite
| arge, for this second Wiiteco factor, the focus of our inquiry
is on the permanence of the property’s design and construction.
The property’'s size is not determ native. See, e.g., Estate of

Morgan v. Conm ssioner, supra at 480 (floating docks at issue had

one wal kway that was approximately 290 feet |ong).
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We al so disagree with respondent’s contention that property
wth a relatively |long economc useful life is necessarily

designed to remain permanently in place. |In Estate of Mrgan v.

Commi ssioner, 52 T.C at 481, 483, where the floating docks had

an estimated useful life of 20 years, or longer with periodic

part replacenents, we concluded that the floating docks were not

i nherently permanent. Simlarly, in FilmN Photos, Inc. v.

Comm ssioner, T.C Meno. 1978-162, the photo nerchandi sing huts

at issue were not inherently permanent, even though they could
remain at the sane |ocation for 20 years or nore and had a usefu

life of 50 years or nore. See also Fox Photo, Inc. v.

Conmm ssi oner, supra (1-hour photo |abs had an estinmated useful

life of 50 years but were not designed to remain permanently in
pl ace) .

Respondent further asserts that the internal roof support
colums in the tanks refl ect permanence. Wen relocating an
intact tank with internal roof support colums, internal bracing
is required to support the tank floor and roof. The bracing is
not part of the tank’s design and nust be added to a tank before
nmoving it. However, when using the dismantling and
reconstruction procedures for relocating tanks in APl Standard
653, the internal bracing is not necessary.

In Fox Photo, Inc. v. Conmm ssioner, supra, the 1-hour photo

| abs’ steel frames were reinforced beyond regul ar support
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requi renents so that the | ab hal ves could be noved w t hout
col | apsing. W concluded that the | abs were not constructed to

remai n permanently in place. 1d. Fox Photo, Inc. is

di stingui shable fromthe present case, however, because Cl TGO s
tanks have no internal superstructure. W cannot agree that, by
constructing the tanks without the otherw se structurally
unnecessary internal bracing, particularly when the bracing is
not needed to relocate tanks pursuant to APl Standard 653,
petitioner constructed the tanks to remain permanently in place.
When Cl TGO designs and constructs its tanks, Cl TGO does so
in conpliance with APl Standard 650. Pursuant to APl Standard
653, tanks constructed according to APl standards can be
di smantl ed and then reconstructed at a new site. |In addition, as
M. Watson testified, tanks built to APl Standards al so can be
lifted and noved using the Watson Air Bag technology. dearly,
such tanks are not designed or constructed to remain permanently
in one place. This factor favors petitioner.
C. Are There G rcunstances Wich Tend To Show the Expected or

| nt ended Length of Affixation, i.e., Are There G rcunstances
VWi ch Show That the Property May or WIl Have To Be Myved?

Petitioner concedes that, when Cl TGO pl aces new tanks in
service, CITGO does not intend to nove the tanks imredi ately.
However, petitioner contends that it is foreseeable that Cl TGO
may have to nove the tanks for naintenance, environnental

renedi ati on, or various business or econonic reasons. First,
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petitioner argues that Cl TGO may need to nove a tank by lifting
it off the ground in order to repair corrosion of the steel
pl ates on the tank’s underside. Petitioner also asserts that the
| east intrusive nethod for replacing contam nated sand underneath
a tank involves noving the tank, either by suspending the tank in
the air or tenporarily noving the tank off its foundation, to the
side. Furthernore, petitioner argues, possible changes in
term nal demand nmay lead to the sale or closing of termnals or
the sale of tanks, scenarios in which it is reasonably likely
that CI TGO may have to nove tanks.

On the other hand, respondent contends that the tanks’ ages,
their location on fee sinple land, and CI TGO s attenpts to extend
their useful lives with extensive maintenance and repairs
denonstrate that CI TGO intended to keep the tanks in place
permanently. Respondent also asserts that CI TGO s two prior tank
rel ocations for environnental reasons were unusual occurrences
and do not denonstrate “any real |ikelihood” that Cl TG may have
to nove a tank

In Wiiteco Indus., Inc. v. Conmi ssioner, 65 T.C. at 672, we

concl uded that the taxpayer “[did] not intend, nor could it
realistically expect, the signs to remain permanently in place.”
We observed that the taxpayer was aware that “nunerous
situations” could arise which woul d necessitate noving the signs

either before or after the expiration of the taxpayer’s contract
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with advertisers. 1d. Exanples of such situations included the
| eased |l and’s owner’s refusing to renew the | ease, a change in
the location of the road, or sonme other event that woul d make the
sign’s position undesirable. 1d.

Scott Paper Co. v. Conmmissioner, 74 T.C. at 172, in which we

hel d that primary electric conponents were not inherently
per manent structures, provides another exanple of circunstances
which tend to show that property may or will have to be noved.

In Scott Paper Co., this Court acknow edged that changes in power

demands could arise that would require the taxpayer to nove the
primary el ectric conponents and nodify themto accommodate those
new demands. 1d. at 171. 1ndeed, when such changes in demand
had occurred in the past, the taxpayer had rel ocated conponents
within the facility. [d. at 144-145, 171.

Al t hough sone of CI TGO s tanks have been in existence for
nore than 60 years, and, for the nost part, the tanks were not
situated on |leased land,!® we do not think that petitioner could
realistically expect the tanks to remain permanently in place.
After considering all of the evidence, we agree with petitioner

that, when dealing with refined products, it is reasonably |ikely

\Whet her the taxpayer owned or | eased the |and on which the
property was located is not determ native for purposes of this
factor. In Scott Paper Co. v. Comm ssioner, 74 T.C 137, 144
(1980), we held that a part of the electrical distribution system
of a pul p and paper making plant was not an inherently pernanent
structure, wthout even addressing whether the taxpayer owned the
| and on which the plant was | ocated.
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that an environnental problem may arise, which would require
CITG to nove the tanks. |In sone cases, CI TGO may need to nove a
tank only tenporarily in order to replace the contam nated sand
underneath the tank. In other cases, however, as the

ci rcunst ances surrounding Cl TGO s past tank rel ocations
denonstrate, Cl TGO nay need to pernmanently renove a tank from one
site and place it at a different term nal.

In addition to environnental reasons for noving tanks, Cl TGO
may need to nove tanks within a termnal for econom c reasons,
such as to nmake room for term nal expansions, bring tanks cl oser
to punping and loading facilities, or nmaximze term nal
facilities by joining tank farns together. W disagree with
respondent that the maintenance and repair work Cl TGO has
performed on the tanks negate the possibility that the tanks may
have to be noved. |In order to keep the tanks in conpliance with
EPA and i ndustry standards, Cl TGO nust perform mai nt enance and
make required repairs. This factor favors petitioner.

D. How Substantial a Job |Is Renoval of the Property and How
Time-Consuning Is It? Is It “Readily Renpvabl e”?

According to petitioner, renoving the tanks is not a
substantial, time-consumng job. Petitioner concedes that
removing the tanks is a nore “invol ved” process than renoving
out door advertising signs, 1-hour photo |abs, or gasoline
canopi es but contends that renmoving the tanks is relatively no

nmore difficult. Respondent disagrees, arguing that the tanks are
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not readily renovable due to the amount of tinme required to
conplete the relocation process; the height, weight, and w dth
limtations related to transporting tanks on hi ghways or across
wat erways; and the conplexity of the relocation procedures.

In Whiteco Indus., Inc. v. Conmi Ssioner, supra at 673, we

descri bed the disassenbly and renoval of the taxpayer’s outdoor
advertising signs as a “relatively quick and easy process.”

Al though the record in Wiiteco did not indicate the full anount
of tinme required to conplete the process, we concluded that, on
the basis of the known tinme and effort involved, the signs were

readily renovable. 1d.; see also Film N Photos, Inc. v.

Comm ssioner, T.C Meno. 1978-162 (photo nerchandi sing units

could be renoved “in a relatively short tinme”).

Wth respect to the gasoline canopies in JEM Inc. & Subs.

v. Comm ssioner, T.C Meno. 1994-239, although we acknow edged

that the conponents were “collectively form dable”, we observed
that the canopies could be erected or dismantled and noved in a
few days.?® W also noted that the gasoline canopies had in the
past been dismantled, nodified, and reinstalled or sold to third

parties. |d.

20gpecifically, a gasoline canopy could be installed by a
crew of four in 3 days and dismantled by a crew of three in 2
days. JFM 1Inc. & Subs. v. Comm ssioner, T.C Meno. 1994-239.
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When rel ocating tanks intact, in addition to the tine
required to renove the tanks physically fromtheir original
sites, nore tinme may be needed for one or nore of the foll ow ng
reasons: (1) Internal bracing nust be installed before noving
certain tanks intact, which, for a 180-foot dianeter tank,
requires 4 to 5 days; (2) building a new concrete ringwall
foundation takes approximately 1 to 2 weeks; (3) the tanks and/or
the termnals may require certain nodifications or repairs before
or after installation of the tanks at the new site; and (4) the
new site may be several mles away. W disagree with respondent
that, in our determ nation of whether the tanks are readily
removabl e, we should consider the tine required for these
addi tional steps.

In Wiiteco, JFM and simlar cases, we |limted our

application of this factor to the job of renoving the property
fromits original site. Indeed, in cases in which we had the
opportunity to incorporate the tine required for related
preparatory work, repair work, or travel, we did not do so. See

Standard Gl Co. (Ind.) v. Comm ssioner, 77 T.C. 349, 372-373,

409 (1981) (excluded travel tinme when determ ning whether service
station signs and lighting facilities were readily renovabl e);

Scott Paper Co. v. Conm ssioner, supra at 172 (focused on how

much tinme was required to “nove” the conponents rather than how

long it would take to nake them “operational” at the new site if
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2 nonths of preparatory work had not been perfornmed ahead of

time); Fox Photo, Inc. v. Conmm ssioner, T.C Meno. 1990-348

(excluded the tine required to restore the old site to its
original condition and to repair and refurbish the 1-hour photo
| abs for reuse and, instead, focused on tinme required to renove
the labs fromtheir |ocation). Because the consideration of
travel tinme is not appropriate for this factor, we al so decline
to consider the height, weight, and wwdth restrictions that may
ari se when transporting the tanks on certain roads or over
certain waterways.

The record is not entirely clear with respect to the anount
of time required for renoval of the tanks using the various tank
rel ocati on nethods. For exanple, the 1- to 2-week tine estimte
for nmoving tanks with the hovercraft technol ogy includes tine
spent on work to make the tanks operational at the new site. As
denonstrated by CI TGO s rel ocation of East Chicago tank No. 44,
however, when the hovercraft technology is properly used, smal
to medi um size tanks can be renoved fromtheir original sites in
approximately 4 hours, a shorter anount of tinme than the 2 days

required to renove the gasoline canopies in JFEM Inc. & Subs. v.

Conmm ssi oner, supra, and the 12 to 18 hours required to renove

the 1-hour photo |abs in Fox Photo, Inc. v. Comm Ssioner, supra.

Simlarly, for the Watson Air Bag technol ogy, the record

indicates that crews will require about 1 week for the entire
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relocation but is silent as to the amount of tinme required to
renove a tank using that nethod. The record does show that with
the dismantling and reconstruction nethod described in API
Standard 653, a crew can renove the tank in about 1 week.

Al t hough the renoval of tanks with these nethods has the
potential to require nore tinme and | arger crews than the renoval
of other types of property at issue in past cases, we do not
think that the tinme and crew requirenments for renoving tanks are
too substantial. Moreover, petitioner has denonstrated that it
is possible to renove tanks in a relatively short anount of tine.
We al so cannot agree with respondent that the conpl ex procedures
for renmoving tanks, which are carried out by professionals
famliar wth the technol ogy, render the job too substantial.

On the basis of the foregoing, this factor favors
petitioner.

E. How Much Damage W1l the Property Sustain Upon |Its Renpval ?

In Wiiteco Indus., Inc. v. Conmi ssioner, 65 T.C. at 673, we

observed that “nmuch” of an outdoor advertising sign was not
damaged upon its renoval. W also noted that a sign’s renova
generated no wastage, except for the portion of the poles
surrounded by concrete, and, if the sign was renoved at the end

of an advertising contract, the sign face was replaced. 1d.
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When we applied this factor in JEM Inc. & Subs. v.

Commi ssi oner, supra, we concluded that occasional danage to the

gasol i ne canopi es’ side panels upon renoval was acceptabl e
because “nost of the conponents [were] reusable.” In FImN

Photos, Inc. v. Conmi ssioner, T.C. Menp. 1978-162, we were

satisfied that the renoval of photo nerchandising units and their
bases did not cause “significant damage” to the units or to the
parking lots on which the units were situated. Additionally, in

Fox Photo, Inc. v. Conm ssioner, supra, damage sustained upon the

removal of the 1-hour photo |abs was perm ssible because it was
“cheaper to repair than building a new lab.” See also Scott

Paper Co. v. Conm ssioner, 74 T.C. at 172 (primary electric

conponents renmai ned “intact and reusable” after their renoval).

Acknow edgi ng that the tanks sustain only m nimal damage
when noved intact, respondent’s argunents with respect to this
Wiiteco factor focus on the dismantling and reconstructi on net hod
described in APl Standard 653. According to respondent, because
the steel may not return to its original shape once the tanks are
reconstructed, the tanks sustain damage when they are cut up and
noved any di stance. Respondent also relies on M. Watson’s
opinion that a reconstructed tank never | ooks the sane and,
therefore, is an inferior product.

Even if dismantling and reconstructing a tank may sonmewhat

distort the tank’s shape, the record contains no evidence from
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whi ch to conclude that the damage woul d be significant or that
the tank would no | onger be usable. To the contrary, if the
procedures in APl Standard 653 are properly followed, the
reconstructed tank will have an “acceptabl e appearance and
structural integrity”. |In addition, during the years in issue,
and after CI TGO rel ocated Vicksburg tank No. 2 using this nethod,
Vi cksburg tank No. 2 remained in service. This factor favors
petitioner.

F. What Is the Manner of Affixation of the Property to the Land?

Petitioner asserts that the tanks are not fastened, tied, or
ot herwi se attached to the land. According to petitioner, nost of
CI TGO s tanks at issue nerely rest on top of “native soil”, and
the remai nder sit on concrete ringwall foundations, which
foundati ons are not damaged when the tanks are noved. Respondent
counters that the tanks’ sheer weight and size affix themto the
| and.

In Wiiteco Indus., Inc. v. Conmni ssioner, supra at 666-667,

t he outdoor advertising signs’ poles were driven 5 to 10 feet
into the ground and were cenented in place by concrete rings.
Even so, because the poles could “easily be renoved fromthe
ground”, and were renoved in practice, we concluded that the
pol es’ manner of affixation to the land did not reflect

per manence. |d. at 673.
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In JFM Inc. & Subs. v. Conm ssioner, T.C. Mnop. 1994-239,

we decided that the gasoline canopies were not permanently
affixed to the |l and, even though the canopies’ posts were bolted
onto special concrete footings. W observed that, once the posts
were unbolted, the concrete footings were the only “residual

structures remaining on the land.” |d.; see also Standard Q|

Co. (Ind.) v. Conm ssioner, 77 T.C. at 407, 409 (service station

sign poles bolted into concrete foundations were not permanently

affixed); Fox Photo, Inc. v. Comm ssioner, T.C Meno. 1990- 348

(1- hour photo |l abs attached to their foundations, but easily

removabl e, were not permanently affixed); EilmN Photos, Inc. v.

Comm ssi oner, supra (photo nerchandising units attached to

concrete bases that only rested on the parking | ot were not
permanently affixed to the | and).

Unli ke the property in Witeco or JEM CI TGO s tanks are not

buri ed underground or bolted to their foundations; the tanks rest
on top of their foundations. Contending that the tanks’ “massive
wei ght and size * * * make them sufficiently affixed to the |and

for Whiteco purposes”, respondent relies on Siler v.

Conmi ssioner, T.C. Menp. 1985-257.

In Siler, the property at issue was six horizontally
posi ti oned petrol eum product storage tanks with 11,500- to
17,500-gal I on capacities, which were cradled in the U shaped top

of concrete or brick piers extending 30 inches bel ow ground. The
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storage tanks had not been noved for at |east 24 years. W
applied Witeco and held that the storage tanks were inherently
permanent structures. Wth respect to the sixth Witeco factor,
we concl uded that the storage tanks’ sheer weight and girth
affixed themto the piers, and we anal yzed the storage tanks and
the piers as “integrated units”. 1In a footnote, we explained our
decision to treat the storage tanks and piers as one unit as
follows: (1) There was never an intention to nove the storage
tanks; (2) the storage tanks had never been noved; and (3) noving
the storage tanks could be done only with great expense and

difficulty. Siler v. Conm ssioner, supra.

Al t hough Siler also involved petrol eum product storage
tanks, the facts of Siler are distinguishable fromthose of the
present case. CITGO s tanks are vertical, whereas the storage
tanks in Siler were cradled horizontally. Mst inportantly, the
reasons we gave in Siler for treating the storage tanks and piers
as one unit are not applicable to the present case: Cl TGO cannot
realistically expect the tanks to remain permanently in place;
Cl TG has noved tanks in the past; and ClI TG can nove tanks
wi thout relatively great expense or difficulty when the cost of
relocating tanks is conpared to the cost of constructing new
tanks. See supra pp. 8-9, 15-16.

We agree that CI TGO s tanks have substantial weight, but the

tanks are not affixed to their foundations in any manner that
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woul d indicate the tanks are to remain there permanently.
Consequently, we conclude that this factor favors petitioner.

G Concl usion

After carefully considering all of the facts and concl udi ng
that all six Wiiteco factors favor petitioner, we hold that the
tanks are not inherently permanent structures. Accordingly, the
tanks are included in asset class 57.0 of Rev. Proc. 87-56, 1987-
2 C B 686, and treated as 5-year property under section
168(e)(1).

We have considered the remaining argunments of both parties
for results contrary to those expressed herein and, to the extent
not di scussed above, find those argunents to be irrel evant, noot,
or without nerit.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




